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were David W QOgden, Acting Assistant Attorney Ceneral
Barbara C. Biddle, Assistant Director, and Wlma A Lews,
United States Attorney.

Before: G nsburg, Sentelle and Rogers, Circuit Judges.
pinion for the Court filed by Crcuit Judge Rogers.

Rogers, Circuit Judge: Having obtained a partial judgnent
in his favor, see Jacobs v. Schiffer, 47 F. Supp.2d 16 (D.D.C
1999), Daniel S. Jacobs appeals the denial of attorney's fees
under the Equal Access to Justice Act, 28 U S.C. s 2412
("EAJA"). Jacobs contends that the district court m sper-
ceived the relevant inquiry under EAJA and that as a matter
of law the governnent was not substantially justified inits
position that Jacobs obtain its advance approval before shar-
ing information with his attorney in the course of obtaining
| egal advice about a potential l|awsuit agai nst his enpl oying
agency. W agree, and reverse, remanding the case for the
district court to determ ne the anount of attorney's fees to
awar d Jacobs.

The underlying litigation stens fromthe reaction that
Jacobs, a trial lawer in the Environnent and Natural Re-
sources Division, Environnental Enforcenment Section, of the
United States Departnent of Justice, received when he re-
ported his "qual ns" about the propriety of certain strategies
and tactics by the Section in cases to which he was assi gned
to his supervisors--ultimtely, to Lois J. Schiffer, Assistant
Attorney CGeneral for the Environnment and Natural Re-
sources Division of the Departnment of Justice. See Jacobs,

47 F. Supp.2d at 17-18. During the same period Jacobs
reported his qual ms, Jacobs' performance rating was | owered
and he was involuntarily transferred to a different litigating
group. 1Id. at 18. Jacobs consulted a private attorney to
determ ne "whether the conduct that he reported within the

[ Departnent] constituted w ongdoi ng, whether his supervi-

sors inproperly retaliated against him and what public dis-
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cl osures he might |Iawfully nmake under the Whistl ebl ower
Protection Act, 5 U S.C. s 2302(b)(8)." Id.

Recogni zing the potentially sensitive nature of some of the
mat eri al s Jacobs sought to disclose, Jacobs' attorney at the
time, Jonathon Turley, asked Assistant Attorney Genera
Schiffer to notify Division managenent that he "woul d have
to review internal nenoranda on the specific litigation that is
the subject of the retaliation clains,” and that "any confi den-
tiality or departmental objections to such a review be nmade as
soon as possible so as to expedite this matter." The Depart -
ment's response on behalf of the Assistant Attorney Genera
was that the Freedom of Information Act ("FOA"), 5 US.C
s 552 (1996), controlled, and hence any records that Jacobs
wanted to disclose to his attorney had to be identified before
the Departnment could authorize their disclosure. Citing its
FO A regulations, 28 CF.R s 16 (1996), the Depart nment
advi sed that Jacobs " 'mnust describe the records sought in
sufficient detail to enable Departnment personnel to |locate the
records with a reasonabl e anount of effort.' "

Jacobs responded t hrough counsel that a whistle-bl ower
does not nake documents "public" by showing themto his or
her attorney, and that he was entitled "to seek | egal advice
and di scuss internal matters w thout such di scussions being
classified as an unauthorized or public disclosure.” Jacobs
asked whet her the Departnment woul d consider certain com
muni cations by himto his attorney w thout prior approval to
vi ol ate Department rules, specifically: (1) oral conmmunica-
tions between a whistle-blower and his attorney di scussing
the basis of his claimand the handling of specific cases that
are material to the whistle-blower conplaint; (2) interna
el ectroni ¢ messages and nmenoranda fromor to supervisors
concerning the whistle-blower's internal conplaints; and (3)
internal electronic nessages and nenoranda concerning the
handl i ng of cases that are material to the whistle-blower
conplaint. The Departnent's position was that these com
muni cati ons were not exenpt fromthe general restrictions on
the rel ease of non-public information

Because Jacobs and the Department were at | oggerheads
concer ni ng how Jacobs coul d obtain | egal advice with respect
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to his contenpl ated | awsuit agai nst the Departnent, Jacobs
filed suit against Assistant Attorney General Schiffer in 1997,
seeking injunctive relief for what he considered to be a denial
of his rights secured by the First and Fifth Anendnents. 1
Jacobs' first cause of action, claimng a First Amendnent

right to communicate with his attorney, was prem sed |largely
on Martin v. Lauer, 686 F.2d 24 (D.C. Cir. 1982) ("Martin

I1"). Jacobs' second cause of action went beyond Martin Il

all eging that his First Anendnent associational interests

gave himthe right to disclose FO A-exenpt information in

the course of seeking legal advice fromhis attorney and from
"public interest and professional organizations commtted to
civil rights, whistle-blower rights, governnent accountability,
and environnental enforcenment.” Hs third cause of action

al  eged an unconstitutional inpairment of attorney-client
conmuni cati ons that inpeded his access to the courts in
violation of the Due Process O ause.

The district court granted sunmary judgnment for Jacobs
on his first cause of action, ruling that the Departnment's
"absol ut e embargo” on Jacobs' comruni cations with his attor-
ney constituted "a prior restraint ... considerably nore
onerous than the one that the D.C. Circuit found unconstitu-
tional in [Martin I1]," and thus viol ated Jacobs' free speech
rights. Jacobs, 47 F. Supp.2d at 20, 22, 24. After review ng
i n canera docunents Jacobs proposed to show his attorney,
the district court found that "it is clear on this record that

1 Jacobs sought three orders: (1) that the prohibition on unautho-
rized disclosures of non-public information in attorney-client com
muni cati ons, or any requirenment of pre-conmunication review of
such disclosures, violates the right of freedom of speech under the
First Anendnment; (2) that the prohibitions on such disclosures in
attorney-client communi cations, or any requirenent of pre-
communi cation review of the sane, violates freedom of association
under the First Amendnment; and (3) that such prohibition or
requi renent violates the right to uninpeded access to the courts
under the Due Process O ause of the Fifth Amendnent. The
prayer for relief also sought orders enjoining the Departnent from
enforcing pre-disclosure restrictions and awardi ng Jacobs reason-
able attorney's fees and costs under EAJA
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M. Jacobs could show his attorney some, if not all, of the
docunents that he would like to disclose w thout violating any
statute or regulation.” 1d. The district court |ikew se reject-
ed the Departnment's position that a government |awyer

under D.C. Rules of Professional Conduct Rule 1.6(a), " 're-
veal [s]' his client's confidences and secrets when he discl oses
to his personal attorney--with the express understanding

that the information should go no further--only those confi -
dences and secrets that the latter needs in order to advise the
government |awer of his rights and obligations as a possible
whi stle-blower."” 1d. at 20-21. The district court concl uded,
therefore, that the Departnment's restraint "is broader than
that inposed by |aw or professional ethics,” id. at 21, and,
relying on Martin Il, 686 F.2d at 31-35, the court ruled that
the restraint violated Jacobs' First Amendnent rights. Ja-
cobs, 47 F. Supp.2d at 24. In the district court's view, to
address the Department's concerns about the disclosure of
confidential information, "[a]ll that is required ... is an order
directing M. Jacobs' attorney to keep in confidence, and to
use only for the purpose of rendering advice to M. Jacobs,

any nonpublic information that his client may inpart to him™
Id. at 24.2 While concluding that Jacobs had no right to

di scl ose FO A-exenpt information to public interest groups,

the court found it unnecessary to resolve Jacobs' second and
third causes of action. Id.

Al t hough Jacobs had succeeded on his free speech claim

the district court denied Jacobs attorney's fees under EAJA
expl ai ning only that:

2 The district court also permanently enjoi ned the Departnment

fromrequiring [Jacobs] to notify the [Departnent] and obtain
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aut hori zati on before disclosing to counsel hereinafter identified

any nonpublic information w thout which, according to counse

's

good-faith belief, counsel cannot fornul ate effective | egal advice
to [Jacobs] regarding matters arising fromevents giving rise to

this action....

Jacobs, 47 F. Supp.2d at 25. The district court's order provided
that "nothing in this Order shall be read to authorize [Jacobs] or

counsel to violate any |law or rule of professional conduct...."™ 1d.
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M. Jacobs' prayer for relief generally exenpting him
frominhibitions on the disclosure of nonpublic infornma-
tion to any synpathetic third party likely to offer to
advise himrepresents an extrene to which the Court has

not found himentitled. |In the circunstances the Court
concl udes that [the Departnment] was substantially justi-
fied in resisting Jacobs' request for carte bl anche perms-
sion to disclose without follow ng the rules.

Id. at 24-25. The Departnent did not appeal the judgnent

on Jacobs' free speech claim and our review, therefore, is
[imted to Jacobs' contention that the district court erred in
denying him attorney's fees under EAJA.

Under EAJA, a party is entitled to attorney's fees when (1)
the party "prevailed" in the underlying litigation by "suc-
ceed[ing] on a significant issue in litigation that achi eves sone
of the benefits the party sought in bringing suit,” Anthony v.
Sullivan, 962 F.2d 586, 589 (D.C. GCr. 1993), (citing Hensley
v. Eckerhart, 461 U S. 424, 433 (1983)), and (2) the govern-
ment cannot denonstrate substantial justification for its posi-
tion. See, e.g., F.J. Vollner Co. v. Magaw, 102 F.3d 591, 594
(D.C. Cr. 1996). The government's "position" includes both
its pre-litigation and litigation positions, id., and is "substan-
tially justified if it is "justified in substance or in the main--
that is, justified to a degree that could satisfy a reasonable
person. That is no different from... [having] a reasonable
basis both in law and fact." " 1d. at 595 (quoting Pierce v.
Underwood, 487 U.S. 552, 565 (1988)). The governnent
bears the burden of denonstrating substantial justification
Id. The district court ruled that the Departnent had net its
burden, and our review of the district court's denial of
attorney's fees is for abuse of discretion. See, e.g., Pierce,
487 U.S. at 562-63; Vollmer, 102 F.3d at 596.

It is well established that a party "prevails" under EAJA s
first inquiry even if success is only partial, Farrar v. Hobby,
506 U.S. 103, 111 (1996); Texas State Teachers Ass'n v.

Garland I ndep. Sch. Dist., 489 U S. 782, 791 (1989), and it is
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undi sputed that Jacobs prevailed on his first cause of action
the district court ruled that the Departnent's position requir-
i ng precl earance was an "absol ute enbargo” and an unconsti -
tutional prior restraint. Jacobs, 47 F. Supp.2d at 20, 24. In
such circunstances, the district court's task with respect to
the EAJA inquiry was to determ ne whether the govern-

ment's position with respect to the issue on which the party
prevail ed was substantially justified. See, e.g., Air Transport
Ass'n. of Canada v. FAA, 156 F.3d 1329, 1332 (D.C. Cir.

1998); Cnciarelli v. Reagan, 729 F.2d 801, 804-05 (D.C. Cr.
1984).

The district court's terse denial of attorney's fees effective-
Iy precluded inquiry into the reasonabl eness of the Depart -
ment's position with respect to the issue upon which Jacobs
prevailed, nanely his right to disclose information to his
attorney without first revealing that information to the De-
partment for preclearance. Instead, the district court eval u-
ated the Departnment's position primarily as a reaction to
Jacobs' broader contentions concerning public interest groups
on which he did not prevail. The court has explai ned that
such a "holistic" approach to the governnent's position is
contrary to EAJA, see Air Transport Ass'n of Canada, 156
F.3d at 1332, and that the relevant "position" of the govern-
ment is that which corresponds to the claimor aspect of the
case on which the private party prevailed. Thus, even if the
Department was, as the district court found, justified in
refusing to authorize carte bl anche di scl osure of non-public
information to public interest organizations, the question for
the district court under EAJA was whether the Departnent's
precl earance restraint on Jacobs' conmunications with his
attorney was reasonable. By |unping together the Depart-
ment's positions on Jacobs' first and second causes of actions,
i nvol ving di sclosure to his attorney and public interest organi-
zations, respectively, the district court never addressed that
cruci al questi on.

The district court's failure to nake the appropriate inquiry
under EAJA was an error of law, which, by definition, was an
abuse of discretion. See Cooter & Cell v. Hartmax Corp., 496
U S. 384, 405 (1990). Because the question of whether the
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Departnment's position was substantially justified can be an-
swered as a matter of law, a remand i s unnecessary, see, e.g.
CGeorge Hyman Constr. Co. v. Brooks, 963 F.2d 1532, 1539

(D.C. Gr. 1992); Shaw v. FBlI, 749 F.2d 58, 63 (1984), and we
turn to the critical question that the district court did not
addr ess.

In view of the district court's judgnent on the nmerits of
Jacobs' free speech claim which the governnment did not
appeal , 3 the appropriate inquiry under EAJA is whether the
Department was substantially justified in placing on Jacobs
conmuni cations with his attorney a prior restraint consider-
ably nmore onerous than the one that the court held unconsti -
tutional in Martin I1.4 On the undisputed facts, the answer
can only be "No." The Departnment has been consistently
unwi I ling to recogni ze that comunication of government
i nformati on by a federal governnent enpl oyee to the enpl oy-
ee's attorney, where the attorney is bound to keep such
i nformati on confidential, is not a public disclosure of such
i nformati on, and that the enpl oyee enjoys rights under the
First Anendnment to engage in such conmmuni cations in addi-
tion to those the enpl oyee enjoys as a nenber of the genera
public under FOA In response to Jacobs' initial request for

3 The Departnent in its brief to this court takes issue with the
district court's characterization of the government's position as
requi ring Jacobs to receive advance approval before disclosing
information to his attorney and as a restriction nore severe than
that at issue in Martin Il. This it cannot do; it did not appeal that
judgrment. See, e.g., Trahan v. Brady, 907 F.2d 1215, 1218 (D.C
Cr. 1990); Trahan v. Reagan, 824 F.2d 96, 103 (D.C. Cr. 1987),

vacated on other grounds, 866 F.2d 1424 (D.C. GCr. 1988). In any
event, we find no basis on which to conclude that the district court
clearly erred in its characterization. See Cooter & Cell, 496 U. S at

403-05; Vollner, 102 F.3d at 596.

4 Subsequently, the court affirmed the district court's judgment
that even in the absence of specific precedent regarding a federa
enpl oyee's rights to communi cate with the enpl oyee's attorney, the
government's position had not been substantially justified under
EAJA. See Martin v. Lauer, 740 F.2d 36, 45-47 (D.C. Cr. 1984)
(Martin 111).
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the Departnment to register its objections to any of Jacobs
contenpl ated di scl osures to his attorney, the Departnment
responded: "[We know of no authority under which the

types of conmmuni cations described in your letters are except-
ed fromthe general restrictions on the release of confidenti al
information." Jacobs, 47 F. Supp.2d at 18 n.2. Once Jacobs
filed his lawsuit, the Departnent's position changed only to
refer to additional statutory and regul atory obstacles to dis-
closure,5 but at no point did the Departnent yield fromits
precl earance position as to the first cause of action on which
Jacobs ultimately prevail ed.

Yet the Departnent's position--its professed unawareness
of any authority that m ght justify Jacobs' contenpl ated
conmuni cations with his attorney--failed to acknow edge that
the First Anendnment, superior to the statutory and regul ato-
ry provisions relied upon by the Departnent, mght provide
such authority. This failure was inexplicable in |ight of
Martin I'l, which was decided nore than a decade earlier. In
Martin |1, the Department had required two enpl oyees who
were challenging the legality of a reduction-in-force to inform
it of what non-public, FO A-exenpt information they had
revealed to their attorney. 686 F.2d. at 26-27. Noting that a
bal ancing test to weigh the First Amendment rights of gov-
ernment enpl oyees agai nst the governnent's interests wll
vary according to the type and context of the speech at issue,
id. at 31 (citing Pickering v. Bd. of Education, 391 U S. 563,
568 (1968)), the court concluded that:

Since the [Departnent's] nenorandum works to restrict
conmuni cati ons bet ween government enpl oyees and

5 The additional statutes and regulations cited by the Departnent
i ncluded the Privacy Act, 5 U S.C. s 552a(b) (1996); the Trade
Secrets Act, 18 U . S.C. s 1905 (1996); an ethics regul ation concern-
i ng use of non-public information by a governnent enpl oyee, 5
C.F.R s 2635.703 (1996); the so-called "Touhy" regul ati ons gover n-
i ng production or disclosure in federal and state proceedings, 28
CFR s 16.21-16.29 (1996); and a regulation prohibiting the im
proper use of official information, 28 CF. R s 45.735-10 (1996).
Schiffer also cited Departnment Order 2710.8A (1997), regarding
renmoval and mai nt enance of docunents.
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their attorneys, it inplicates the fundanental right of

t hose enpl oyees to neani ngful access to the courts.

Absent grounds to believe that discussions in this limted
context would significantly inpair any governnmental in-
terest, we conclude that the ... menorandum provi si ons,

as applied to FO A-exenpt information viol ate appel -

lants' first amendnent rights.

Id. at 32.6 (Observing that there is a critical distinction

bet ween di sclosures in the attorney-client context and public
di scl osures, id. at 32, 34-35, the court further concluded that
"the government may protect its interest in prohibiting public
di sbursal of any sensitive information w thout intruding on

t he enpl oyee's substantial interest in freely discussing his
legal rights with his attorney.” 1d. at 34. \While the govern-
ment arguably "could protect its interest in preventing public
di scl osure of governnent information by requiring the em

pl oyee not to authorize any subsequent disclosure of sensitive
government information by his or her attorney,"” the court
stated that a "broad restriction, underm ning the confidential -
ity of the attorney-client relationship and chilling discussions
with counsel in order to protect the government's uncl ear
interest in nonitoring all discussions of FO A-exenpt infor-
mati on cuts too deeply into the enployee's first amendnent
rights.” 1d. at 34-35.

It thus has long been clear that the First Anmendment does
not provide a federal enployee seeking | egal advice regarding
a dispute with the enpl oying agency with carte bl anche
authority to disclose any and all confidential government
information to the enployee's attorney, but rather that the
scope of the First Amendnent right is determ ned by bal anc-

6 In Martin |1, the court
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enphasi ze[ d], however, that this conclusion pertains only to the

conmmuni cati ons made to the enpl oyees' attorneys and not to
any subsequent use made of those conmuni cations. Wre the
enpl oyees to reveal the FO A-exenpt information to others,

to authorize their attorney to do so, the bal ance between the

government's interests and the enpl oyees' mght well shift.
Id. at 32.

ing the enployee's interests in communication with the gov-
ernment's interests in preventing comruni cati on. Rel evant

to this balancing is whether the attorney is likely to keep this
information in confidence, as suggested by willingness to

enter into a protective order, or whether such conmunica-

tions to the personal attorney will operate as a de facto public
di scl osure. Were, as here, there was no evidence to suggest
that Jacobs' attorney would publicly disclose the information
Jacobs sought to conmunicate, the First Amendnent re-

qui red a bal ancing of interests beyond the bal ance between

di scl osure and non-di scl osure under the Freedom of |nforma-

tion Act. Understandably, the Departnent woul d be con-

cerned about giving carte bl anche approval of unlimted dis-
closures to one of its attorneys who has access to a broad

range of potentially sensitive, non-public information and who
is challenging its managenent of litigation. But the reason-
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abl eness of the Departnent's position with respect to Jacobs
free speech claimregarding his attorney nmust be evaluated in
l[ight of Martin Il. 1In that regard it is bears noting that in
Martin Il the court observed, albeit in dictum that in the
whi st e- bl ower context, where a |l egal question arises as to
whet her a contenpl ated public disclosure would be prohibited
by law, "[s]urely, [the enployee] nust be allowed to consult
his attorney for an answer to that question absent sone

strong governmental interest in limting such conmunica-
tions.”™ Martin Il, 686 F.2d at 33 n.41.

Consequently, the Departnment’'s position was not substan-
tially justified as a matter of law in light of the Departnent's
conpl ete unwi | |l ingness to acknow edge that Jacobs had an
interest in comunicating with his attorney on his side of the
First Anendnment's scale. Wiile the district court's judg-
ment on the nerits is a separate matter, see Vollner, 102
F.3d at 595, the gap between where the district court deter-

m ned the point of First Amendnment equilibriumto be and

the Departnent's "absol ute enbargo” evidences the Depart-

ment's unwillingness to confront the constitutional inplica-
tions of its dispute with Jacobs. |Instead, prior to the instant
litigation, the Departnment stated that it was aware of no
authority that woul d have all owed Jacobs to make his contem

Page 11 of 13
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pl ated comuni cations to his attorney. |In the district court,
the Departnment continued to claimthat it was unable to

assess the scope of the information that Jacobs contenpl at ed
sharing with his attorney, even though Jacobs' attorney had
previously indicated to the Assistant Attorney General that
"the scope of the inquiry concerns primarily one case and
correspondence with the Section and yourself on that case."

Al t hough Jacobs' attorney al so acknow edged that nore than

one case m ght be involved in Jacobs' contenplated whistle-

bl ower claimthe Departnent was not faced with an enpl oyee
engaged i n an unbounded fishing expedition. 1In this court,
the Departnment continues to treat Jacobs' disclosures to his
attorney as disclosures to the public and attenpts to distin-
guish Martin Il by maintaining, contrary to the district
court's findings by which it is bound, see supra n.3, that the
Depart ment never required preclearance of information Ja-

cobs sought to share with his attorney, and further, but

wi thout claimng that the protective order entered by the
district court is insufficient to address its concerns, that the
sensitive information to which Jacobs had access was funda-
mentally different fromthe information at issue in Martin Il
That Jacobs sought al so, in his second cause of action, to
share information with third parties is irrelevant to the EAJA
i ssue, for he did not prevail on that claim and thus the
Departnent's continued focus on that part of his conplaint is
m spl aced, particularly insofar as prior to Jacobs' filing suit
the Departnent's position was directed solely at Jacobs
request to share information with his attorney.

Under the circunstances, the Departnment could not rea-
sonably insist that its interests could be protected only by
precl eari ng docunent - by-docunent the informati on Jacobs
sought to share with his attorney. Even assum ng the De-
partment coul d have adopted a position that woul d have been
substantially justified short of agreeing to a protective order
inlight of Martin Il and the willingness of Jacobs and his
attorney to address the Departnent's concerns that their
conmmuni cati ons not be disclosed to the general public, the
Department cannot neet its burden to denonstrate that its
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prior restraint on Jacobs' conmunications with his attorney
was substantially justified.

Accordingly, we reverse and remand the case for the
district court to determine the anount of attorney's fees to
awar d Jacobs.
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